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BEFORE THE
| LLI NO S COMMERCE COMM SSI ON

I N THE MATTER OF:

ELGI N, JOLI ET and EASTERN
RAI LWAY COMPANY,

Petitioner,

)

)

)

)

)

)

)

VS. ) No. T10-0152

)

LI BERTYVI LLE TOWNSHI P ROAD )

DI STRI CT, and STATE OF | LLINO S)

DEPARTMENT OF TRANSPORTATI ON, )
)
)
)
)
)
)
)
)

Respondent,

Petition of the Elgin, Joliet
and Eastern Rail way Company
seeking an order of the
I11inois Commerce Comm ssion
directing that an additional
track be constructed at Di amond)
Lake Road (DOT 260495U) on the )
El gin, Joliet and Eastern )
Rai | way Conpany near the )
Village of Libertyville, Lake )
County, Illinois, and at )
II1inois Route 60/83 )
(DOT 260496B) on the Elgin, )
Joliet and Eastern Rail way )
Company near the Village of )
Mundel ei n, Lake County, )
I11inois. )
[11inois
8, 2010

Chi cago,
Decenber

Met pursuant to notice at 1:30 p.m
BEFORE:

LATRI CE Kl RKLAND- MONTAGUE,
Adm ni strative Law Judge.
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APPEARANCES:

FLETCHER & SI PPEL, by
MR. JEREMY BERMAN

29 North Wacker Drive, Suite 920

Chi cago, Illinois 60606

Appearing for the Petitioner;

MS. GLORI A CAMARENA

100 West Randol ph Street, Suite 6-600

Chi cago, Illinois 60601
Appearing for | DOT;

MR. DANI EL POWERS

527 East Capitol Avenue

Springfield, Illinois 62701
Appearing for Staff of

SULLI VAN REPORTI NG COMPANY, by
Steven T. Stefani k, CSR

the |1 CC
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Il NDE X
Re- Re- By
W t nesses: Direct Cross direct cross Exam ner
RAYMOND BAKER 6 20
EXHILBI TS

Number For Identification I n Evidence
Petitioner Exhibit

No. 2 16 19

No. 5 9 19
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JUDGE KI RKLAND- MONTAGUE: By the power vested in
me by the State of Illinois and the Illinois
Commer ce Comm ssion, | now call Docket No. T10-0152
for hearing. This is in the matter of the El gin,
Joliet and Eastern Rail way Company, petitioner,
versus the Libertyville Township Road District and
the State of Illinois, Department of
Transportation.

And the petition is regarding the EJ&E
seeking an order from the Comm ssion directing that
an additional track be constructed at Di anond Lake
Road on the EJ&E's -- I'"'m sorry -- on the EJ&E
Company near the Village of Libertyville.

May | have appearances, please, starting
with EJ&E.

MR. BERMAN: Jeremy Berman from Fl etcher and
Si ppel on behalf of the EJ&. Address is 29 North
Wacker Drive, Suite 920, Chicago, Illinois 60606.
Phone number is (312) 252-1500.

JUDGE KI RKLAND- MONTAGUE: Okay.

We have | DOT?

MS. CAMARENA: Good afternoon.
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Gl oria Camarena representing the

I11inois Department of Transportation. Our offices

are 100 West Randol ph, Suite 6-600, and nmy office
nunmber is (312) 793-2965.

JUDGE KI RKLAND- MONTAGUE: Staff?

MR. POWERS: Daniel Powers, Illinois Commerce
Comm ssion staff, 527 East Capitol Avenue,
Springfield, Illinois 62701. Phone is (847)
516-0733.

JUDGE KI RKLAND- MONTAGUE: Okay.

M. Berman, 1'Ill give you the floor to
present the petition.

MR. BERMAN: The railroad just has one w tness
to present today and he'll testify about both of

their crossings.

JUDGE Kl RKLAND- MONTAGUE: Okay. Coul d you stand

and raise your right hand, please.
(Wtness sworn.)

JUDGE Kl RKLAND- MONTAGUE: Okay. Be seat ed.
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RAYMOND BAKER
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY
MR. BERMAN:
Q Can you please state your nane.
A. Raymond C. Baker, B-a-k-e-r.
Q What is your current occupation?
A ' ma senior engineer -- a senior manager

of engineering for the CN Rail way Conpany.

Q Can you briefly describe your job
responsibilities?

A | previously worked for the EJ&E for 30
years, and |I'm part of the CN teamthat's
integrating the EJ&E into the CN system

Q Are you famliar with the two crossings

that are the subject of the EJ&E' s petition today?

A. Yes.
Q Let's start with the Di amond Lake Road
Crossing.

Can you descri be the current
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configuration of this crossing?

A. Di amond Lake Road is currently a single
track location on the EJ&. Just to the north of
that |l ocation is where we interchange with the -- a
CN company previously known as the WC. To the
sout h, we have a single trackage all the way down
to a location in Barrington, Illinois.

So it's single track from Di amond Lake
Road south to Barrington. It's single track from
Di amond Lake north to Waukegan. However, the -- at
t hat point, we have a diverging route that allows
us to get onto one of our sister railroads or
subsidiaries, the WC, which is a CN railroad, and
that is the physical characteristics of the
railroad at Di amond Lake Road.

Q What's the current crossing protection at
Di amond Lake Road?

A Gates and fl ashers.

Q And what is the maxi num speed of trains
across Di anond Lake Road?

A. Trains that are going on the straight

route, which would be main to main, is 45 mles per
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hour .

Q And how many trains a day does that
crossing average currently?

A. 10 to 14.

Q Can you describe the vehicular traffic on
Di amond Lake Road at the crossing?

A. Di amond Lake Road is basically a secondary
road. It's underneath the highway authority of
Li bertyville Township, and it has approxi mately
4900 vehicles a day based upon a -- the DOT ADT.

Q Are you aware of an accident history at
this crossing?

A Yes. Di amond Lake Road has had three --
no, Diamond Lake Road has had two accidents in the

| ast 30 years.

Q Do you remember the years of those?
A 2005 and -- | got to |ook real quick --
1988 -- or 1980. " m sorry.

Q And are you famliar with the EJ&E' s pl ans
to add a second track at this crossing?
A. Yes, | am

Q What is your involvement with this project?
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A When the CN purchased the EJ&E, it had
filed with the Surface Transportation Board a
variety of improvements to connect the EJ&E to the
ot her sister roads of the CN.
At Leithton -- or at Diamond Lake Road,
which is a railroad station named Leithton, we have
this diverging route to go onto the WC either in a
nort heast direction or in a southeast (sic)
direction. And in order to handle additional train
capacity, the intent is to add a second track.
And there's a conmpani on second track to
the south two mles down to G | mer (phonetic) Road
and then a second connection or Y so that two
trains could use the EJ&E sinultaneously because,
presently, the single track requires one train to
nmove at a time.
(Wher eupon, Petitioner
Exhi bit No. 5 was
mar ked for identification
as of this date.)

BY MR. BERMAN:

Q ' m going to show you what's been marked as
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EJ&E proposed Exhibit 5. Do you recogni ze this
exhibit?

A Yes, | do.

Q And can you explain what this exhibit
shows?

A This shows the inprovements the railroad
will make to add the second track. It shows the
wor k that we plan on doing within the highway
authority's footprint within Libertyville Township.

It shows the other physical
characteristics that we plan to change to bring the
crossing surface up to I CC standards within 25 feet
of the edge of rail.

Q And does this plan accurately show the work
that EJ&E plans to do at the crossing?

A Yes, sir.

Q You touched on this already, but can you
explain a little bit nore about why the second
track is needed?

A. Yes.

The railroad -- the EJ&E from a point

south -- and we have to go all the way down to

10
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Joliet -- is basically a single main railroad. So,
in other words, there's only one track. There's
several sidings to allow trains to pass. However ,
for that distance, only one train can be -- there
can be multiple trains noving, but only one train
can get by at a tine.

This will allow the increased train --
increased train capacity that the railroad is
capabl e of handling to nove at a higher speed
t hrough the road crossings at Di amond Lake Road and
I11inois Route 83.

Q Does the EJ&E expect train operations at
the crossing to change if a second track is
install ed?

A. Yes, we believe that the train speeds
t hrough the crossings will increase because
there'll be -- by building the second track down to
G I mer Road, a train will be able to pull -- one
train will be able to pull in while another train
is moving through the location, where, today, they
have to wait until there's an open wi ndow to get in

t hat bl ock.

11
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Q Are the nunber of trains expected to

increase?

A Yes.

Q Do you know what the new daily -- average
daily train count of the crossing will be?

A. Approxi mately 20.

Q Has the EJ&E | ooked into any alternate
met hods to accommodate the increased train traffic
that's expected?

A. Yes, we've | ooked at ways to increase the
train speed at the existing |location.

Q And was it determ ned that adding the
second track is the nost reasonable alternative to
meet EJ&E's goal s?

A Yes, adding the second track is the nmost
reasonabl e solution to increase train speed and
i mprove the -- reduce the occupancy at the existing
Crossings.

Q Is this crossing currently designated as a
qui et zone?

A Yes.

Q And will the installation of the second

12
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track i mpact the quiet zone designation?
A Based upon our consultant studies, no.
Q Has the EJ&E conferred with the

Li bertyville Township Road District regarding this

project?
A. Yes, we have.
Q And can you talk about those discussions?
A. Yes, we've had a variety of comunications

with WIlIliam Morgan, who is the hi ghway

comm ssioner for Libertyville Township. And in

t hose di scussions, we reviewed the plans with him
We made sure that we met all his highway
specifications.

We took into account that our work
within his right-of-way is going to require an
extended road closure. We explain -- he explained
to us that in the process of doing this, that he
asked us if we would renew a culvert that is not on
railroad property, but within the township's
occupancy. We indicated we would, in conjunction
with the pavement work we plan on doing on Liberty

(sic) Township's highway, that we would also renew

13
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the culvert for them

We' ve di scussed the road cl osures with

them  We discussed with them the crossing surfaces

we would use. We were using the -- his requested
pavement spec which comes out of the Lake County

Hi ghway Department spec book. He asked for a

hi gher strength pavement material. We'll meet that

requi rement.

And, basically, he indicated that what
we have proposed is adequate for the highway
aut hority.

Q And how does the EJ&E plan to pay for this

project?
A We'll -- it will be self-funded.
Q Okay. Let's move on to the next crossing,
which is the Illinois Route 60/83 crossing.
Are you famliar with that |ocation?
A. Yes, sir.
Q And can you describe the current

characteristics of that crossing?
A lt's located very close -- it's located to

the south of Diamond Lake Road. It's currently

14
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protected by advanced warning signs, crossbucks,
flashing Iights, gates and bells.

The maxi mum ti met abl e speed for trains
is 45 mles an hour. The crossing is underneath
t he hi ghway authority of | DOT

Q And how many trains per day does this
crossing currently average?

A. Approxi mately 10 to 14.

Q Can you describe the vehicular traffic on
Route 60/83 at the crossing?

A. Yes. Based upon the -- a study conducted
by I1DOT in 2007, there's approximtely 22,900
vehicl es a day.

Q And is there an accident history at this

crossing?

A. Yes, sir.
Q How many acci dents have been reported?
A. There have been three accidents in the | ast

30 years. 1982, 1988 and 1989.
Q And are you famliar with the project to
add a second track at this crossing?

A. Yes.
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Q Can you -- is your involvement in this
addi ng the second track here the same as your
i nvol vement in adding the second track at the
Di amond Lake railroad crossing?
A Yes. And as | stated earlier, Dianmond Lake
Road is approximately 500 feet north of Illinois
Route 60/83. So, therefore, the rationale for the
second track through Di amond Lake Road is the sane.
(Wher eupon, Petitioner
Exhi bit No. 2 was
mar ked for identification
as of this date.)

BY MR. BERMAN:

Q And I'm going to show you what's been
mar ked as EJ&E proposed Exhibit 2.

Do you recogni ze this exhibit?

A. Yes.

Q And can you explain what is shown on that
exhi bit?

A This is the proposed addition of the second

track with the various pavenent specs and

cross-sections. This highway cross-section change

16
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will meet all the ICC requirements.

We al so reviewed this particular exhibit
with the IDOT District 1 engineer. He had some
subsequent changes. All the changes and
corrections have been made to IDOT District 1's
engi neer's expectations.

And we al so discussed with himthat we
woul d need a full road closure to do this work, and
he indicated that as |long as we followed the
standard processes and filled out the necessary
road closures and did all the associ ated paper wor k,
that the State woul d support a road closure when we
proceeded with the renewal of the grade crossing.

Q And does this exhibit accurately show the
wor k that you do and any plans to do at the
crossing?

A. Yes, sir.

Q And this -- the second track of this
crossing is needed for all the same reasons that
it's needed at Di anond Lake Road; is that correct?

A Yes. This -- Dianond Lake Road, as |

stated earlier, and Illinois Route 83 are on the

17
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same single main route. This will allow the
railroad to have two trains within proximty of the
interlocking at Leithton where we have a diverging
rout e.

This is between G | mer Road and Il linois
Route 83. There'll be sufficient length to hold a
train, if necessary, wi thout bl ocking highway
traffic. So that when the route opens up where
there was a slot for a train to run, it can run
closer to track speed to exit the railroad.

Q How many trains are expected to go over the
crossing after the second track is installed?

A. Approxi mately 20.

Q Is that 20 per day?

A. 20 per day.

Q And are there any reasonable alternatives
to accompodate the increasing train traffic besides
addi ng a second track?

A No.

Q And this crossing is also a quiet zone; is
t hat true?

A. Yes.

18
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Q And will installing the second track at
this crossing inmpact that quiet zone designation?
A Per our consultant's studies, no.
Q And does the EJ&E plan to self-fund the --
this project as well?
A. Yes, sir.
MR. BERMAN: | believe that's all the questions
| have for this witness.
| would just nove to admt proposed
Exhi bits 2 and 5.
JUDGE KI RKLAND- MONTAGUE: Just 2 and 57
MR. BERMAN: Yes.
JUDGE KI RKLAND- MONTAGUE: Obj ection?
MS. CAMARENA: No.
JUDGE KI RKLAND- MONTAGUE: Petitioner's Exhibits
2 and 5 are adm tted.
(Wher eupon, Petitioner's
Exhi bit Nos. 2 and 5 were
admtted into evidence as
of this date.)
JUDGE KI RKLAND- MONTAGUE: M ss Camarena - -

M. Power, do you have any questions for the

19
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wi t ness?

MR. POWERS: | do.

CROSS- EXAM NATI ON

BY
MR. POWERS:
Q M. Baker, can you explain a little bit how

the integration of the EJ&E into the CN was
approved?

A It was approved by the STB.

Q Were there any stipulations in that
approval to inplement any agreenments between the CN
and any |l ocal conmmunities involved?

A. There were a variety of voluntary measures
and voluntary mtigation agreenments that the STB
and the CN agreed that they would work with the
communities to enter into. That's correct.

Q Are there any that pertain to these two
crossings today, any voluntary mtigation
agreement s?

A. We do not have a voluntary mtigation
agreement with either |DOT or

Li bertyville Townshi p.

20
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Q Are there any mtigation agreenments with
communities that are near these crossings?

A Yes.

Q Okay. Do any of those mtigation
agreements have any | anguage pertaining to these
Crossi ngs?

MR. BERMAN: ' m sorry. | "' m going to object
because these agreements have confidentiality
provi sions.

Al t hough, in another docket, the other
ALJ has determ ned that the confidentiality

provisions do not prevent w tnesses fromtestifying

about these agreenents, but 1'd Iike to object
anyway.
JUDGE KI RKLAND- MONTAGUE: What -- 1'm sorry.

What was the question you asked, M. Powers, the
| ast question?

MR. POWERS: Whet her or not there were any
voluntary mtigation agreements with communities
that are in close proximty to these crossings that
are in question today.

JUDGE KI RKLAND- MONTAGUE: ' m going to overrule

21
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t he objection. Just knowi ng whether they're
exi stence | don't think violates confidentiality.
Did you answer that question?

THE W TNESS: Yes. Yes.

JUDGE KI RKLAND- MONTAGUE: And t hen what was your

next question?

THE W TNESS: | did say yes.

MR. POWERS: | think | asked whether -- what --
what were some of the agreements that were reached
pertaining to these crossings in question today.

JUDGE Kl RKLAND- MONTAGUE: To these particul ar
crossings at issue today?

MR. POWERS: Yes.

JUDGE KI RKLAND- MONTAGUE: And you obj ect ed.

Overrul ed. Let's just see if there was
anyt hing regarding these crossings.

THE W TNESS: Well, | have no material -- |
don't have a copy of the voluntary mtigation
agreement for the communities up there with me or
it would not be something | would need for what --

for what we're doing here today.

JUDGE Kl RKLAND- MONTAGUE: So you don't -- you're

22
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not --

THE W TNESS: The CN has 33 voluntary mtigation
agreements with the communities up and down the
railroad, but it's not something that -- unless
there's something specifically that | have to build
or do that's related to that agreenment, which
covers all kinds of safety and all kinds of things,
there wouldn't be anything that | would need to
know - -

JUDGE KI RKLAND- MONTAGUE: Okay. Al'l right.

That's his answer. He doesn't have any
i nformation.

BY MR. POWERS:

Q Okay. The next question was, do the two
crossings in questions (sic) -- do the highways,
Di amond Lake Road and Illinois Route 60/ 83,

intersect in close proximty to these crossings?

A They intersect to the east, but | don't
know how many feet.

Q Okay. And will the addition -- your second
track addition be closer or farther away to that

intersecting of the two highway (sic)?

23
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A Now you're going to make me figure out east

and west.
The second track is being added to the

west. Therefore, we won't get any closer.

Q Al'l right.

A And even if it were closer, it would be 15
feet closer.

MR. POWERS: | have no further questions, your
Honor .

JUDGE KI RKLAND- MONTAGUE: Okay. Thank you.

M ss Camarena, questions?

MS. CAMARENA: | don't have any questions at the
moment .
JUDGE KI RKLAND- MONTAGUE: Okay. Anything -- any

foll owup, M. Berman?
MR. BERMAN: Not hi ng further.
JUDGE KI RKLAND- MONTAGUE: Okay. | don't think I
have anything either.
Let me ask the other parties here, both
Staff and |1 DOT, their positions on the petition.
Staff?

MR. POWERS: Staff doesn't have any objections

24
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to the petition.

However, we will be requiring that
addi tional signing and pavement marking and hi ghway
fl ashing beacons be installed at both crossings due
to the nature of the improvement, which is double
tracking, which increases the |ikelihood of train
movements in back to back scenarios which aren't
out there right now.

And we woul d nmove that they be included
in the imrovenent to be installed and paid for by
the railroad and then mai ntained by the road
aut hority's jurisdictions of the two crossings.

JUDGE KI RKLAND- MONTAGUE: Okay. ls there -- |I'm
going to ask you, M. Bermn. |s that something --
or do you have a question?

MR. BERMAN: | just have one question.

JUDGE KI RKLAND- MONTAGUE: Sur e.

MR. BERMAN: W Il you be requesting the
sol ar-power ed beacons as you have in the past?

MR. POWERS: Ei t her way. Sol ar powered or, you
know, powered by ConEd.

JUDGE KI RKLAND- MONTAGUE: Ils that something the

25
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railroad has done in the past or you have to
consi der that or what?

THE W TNESS: Well, we've only had -- and
M. Powers is only request -- we only have one
sol ar-powered flashing |light presently ordered,
correct?

MR. POWERS: To my knowl edge, yes.

THE W TNESS: Okay. So the highway authority is
t he people who are going to have to maintain this
stuff on a go-forward basis.

So if the highway authority wants the
railroad to put commercial power in, then you have
to have nmeter services and someone has to pay that
bill and then someone has to maintain the advanced
warning signs. And it won't be the railroad
because that's what M. Powers has st ated.

So we would prefer to install solar, not
knowi ng what the -- the | DOT or
Li bertyville Township would want, since it's not a
standard safety device at every grade crossing.

JUDGE KI RKLAND- MONTAGUE: What's not a standard

safety device?
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THE W TNESS: The fl ashing advanced war ni ng
sign.
JUDGE KI RKLAND- MONTAGUE: Hm hnm s this solar
option -- | assunme that's reliable and tested?
MR. POWERS: It's an option, yeah. There are
some at other installations.
JUDGE KI RKLAND- MONTAGUE: Oh, okay. | see.
Okay. | DOT, do you have -- could you
gi ve your position or IDOT's position on it?
MS. CAMARENA: Sur e.
We have no -- we take no exception to CN
addi ng the second track across Illinois Route 83
north of Diamond -- what is it -- Diamond Lake
Road.
And | believe there have been
di scussi ons between our -- one of our regional
engi neers, Andy, as well as CNN (sic) in regards to
| DOT, | believe installing -- or possibly
di scussions of us installing a flashing beacon, but
| don't know if that's been --
THE W TNESS: | have not had that conversation

and | don't think our consultant who was assisting
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us on this has had that conversati on.

MS. CAMARENA: Wth a Darrell maybe?

THE W TNESS: | don't think so.

MS. CAMARENA: Okay.

THE W TNESS: But if the I1CC orders it, we would
be happy to install it for the benefit of |IDOT and
the -- for our one-time involvement.

MS. CAMARENA: We'd have no objections to that.

JUDGE KI RKLAND- MONTAGUE: Okay.

MS. CAMARENA: And we'll work with that.

JUDGE KI RKLAND- MONTAGUE: Okay. What 1'I1l do
now is mark this heard and taken, if that's all we
have.

And | -- |let me -- before | do that, I'm
sorry. This letter from-- there's an E-mail from
Li bertyville. You didn't request that that be --
adm tted anyway.

Basically, because Libertyville isn't
here, any -- | don't see anything fromthem on the
record regarding their position. You can either
ask, M. Berman, that they file something stating

t hat they agree or what we'll do is go to proposed
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order, especially since we have this request from
staff that would necessarily involve their
mai nt enance of this going forward, do a proposed
order so they can respond or not respond and then
get a final order.
But, again, we are marked heard and
taken, and | invite you, M. Berman, to file a
draft agreed order and that would help expedite
getting this to the bench.
So with that said, | think we're done.
MR. POWERS: Thanks.
MR. BERMAN: Thank you.

HEARD AND TAKEN.
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